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THIS PURCHASE ORDER NUMBER 
1.
ACCEPTANCE.  This Purchase Order constitutes Buyer’s offer to Seller and is not an expression of acceptance or a confirmation.  This Purchase Order becomes a binding contract on the terms set forth herein when Seller accepts it either by written acknowledgement of this Purchase Order or the commencement of performance hereof.  Seller’s acceptance is limited to the exact terms of this Purchase Order.  No condition stated by Seller in accepting or acknowledging this Purchase Order shall be binding upon Buyer if in conflict with, inconsistent with, or in addition to the terms and conditions contained herein unless expressly accepted in writing by Buyer.  No revision to this Purchase Order shall be valid unless in writing and signed by an authorized representative of Buyer.

2.
DEFINITIONS.  As used herein, “subcontract” means either purchase order or subcontract and “supplies” means and includes all goods, materials, work, services or other items to be furnished by Seller under this Purchase Order.  “Equitable adjustment” means an adjustment in price or delivery schedule made in accordance with the cost principles, other than regulations and applicable laws pertaining to the Government Contract or, if none, to the Department of Defense.  “Government Contract” means the Government Contract referenced in this Purchase Order or the Government Contract, if any, under which this Purchase Order is placed.  “Default” shall mean (i) any failure by Seller to deliver the supplies or perform the services within the time specified in this Purchase Order or any extension thereof, (ii) any failure by Seller to perform or satisfy any of the other provisions of this Purchase Order and failure to cure same within five (5) days after notice, (iii) any failure to make progress which endangers performance of this Purchase Order, and failure to cure same within five (5) days after notice, or (iv) any commencement of any bankruptcy or insolvency proceedings by or against Seller or any assignment for benefit of creditors by Seller.

3.
PACKING.  Unless otherwise specified (i) all packing and crating by Seller shall be in compliance with carrier’s tariffs and in suitable containers for protection in shipment and storage, and also shall be in compliance with any stated Government Contract specifications, and (ii) the price or prices include all charges for Seller’s packing and crating, and for transportation to the f.o.b. point.

4.
INSPECTION.  Supplies shall be subject to inspection and test by the Buyer and/or Government to the extent practicable at all times and places including the period and place of manufacture; and if any such inspection or test is made on Seller’s premises, Seller shall furnish without additional charge all reasonable facilities and assistance for the safety and convenience of such persons as are conducting such inspection or test.  If any supplies are defective in material or workmanship, or otherwise not in conformity with the requirements of this Purchase Order, both the Buyer and/or Government shall have the right to reject such supplies, retain and correct them at Seller’s expense, or require their correction by Seller.  Rejected supplies will be returned to Seller at Seller’s risk for credit and Seller shall pay Buyer for all packing, handling, sorting and transportation expenses incurred in connection with the rejected supplies.  Seller’s system of quality control and all inspections and tests shall conform to the specifications and regulations applicable to the referenced Government Contract.  Records of all inspection work by Seller shall be kept complete and available to the Buyer and/or Government during the performance of this Purchase Order and for such longer period as may be specified elsewhere in this Purchase Order or Government Contract.  No inspection, test or acceptance of any supplies shall relieve Seller from responsibility for defects or other failures to meet the requirements of this Purchase Order.

5. SHIPPING.  Buyer shall have no responsibility for supplies for which written delivery instructions have not been provided.  Shipments in excess of those authorized may be returned to Seller and Seller shall pay Buyer for all packing, handling, sorting and transportation expenses incurred in connection with such shipments.  Buyer may from time to time change or direct temporary suspension of shipping schedules specified in this Purchase Order or contained in such written instruction.  Seller shall bear all risk of loss or damage to all supplies until received and accepted by Buyer, f.o.b. point notwithstanding,

6. CHANGES.  (a) Buyer shall have the right at any time, by a written change notice issued by Buyer to make changes in any one or more of the following parts of this Purchase Order:  (i) quantities, drawings, designs and/or specifications, (ii) place of delivery, delivery schedules, and/or (iii) methods of shipment and packaging.  (b) if any such change affects the time for performance, the cost of manufacturing or the cost of furnishing services, Buyer shall make an equitable adjustment in the Purchase Order price or delivery schedule, or both, and the Purchase Order shall be modified in writing accordingly.  Any claim by Seller for an equitable adjustment must be submitted to Buyer in writing within thirty (30) days from the date of receipt by Seller of the notification of a change or of any event thought to constitute a change.  Nothing herein contained shall excuse Seller from proceeding with this Purchase Order as changed even though a mutually agreed price and/or delivery change has not been reached.  To the extent that the change is due to Government action, Seller agrees to accept as full compensation therefore the equitable adjustment (or applicable portion thereof), if any, granted under the Government Contract.

7. SPECIFICATIONS.  All materials, equipment and/or supplies listed herein to which Government specifications are applicable must comply with such specifications current as of the date of the Purchase Order.  Should Government specifications of any supplies be revised prior to shipment, Seller, by first obtaining the written consent of the Buyer, may furnish such supplies in accordance with the revised specifications.

8. WARRANTS.  In addition to any other express or implied warranties, Seller warrants that all supplies will conform to applicable specifications, drawings, samples and/or other descriptions furnished or specified by Buyer, and will be fit and sufficient for their intended use, of good material and workmanship, and free from defect (including defects of design unless the design was furnished by Buyer).  Said warranties, together with Seller’s service warranties and guarantees, shall inure to the benefit of Buyer, its successors, assigns and customers.  Seller agrees to indemnify Buyer, it successors, assigns and customers from all liability, loss, cost damage or expense, including costs of suit and attorney’s fee, which any one or more of them may suffer or incur as a result of Seller’s breach of any such warranty or of any other term or condition of this Purchase Order.  Inspection, tests, acceptance and/or payment hereunder shall nor relieve Seller from any liability which exists under its warranties or any other term or condition of this Purchase Order.  The warranties and remedies provided for this paragraph shall be in addition to the remedies provided for in the paragraph entitled “Inspection” and to any such provided at law.

9. PATENT PROTECTION.  To the extent the supplies are not manufactured pursuant to a design furnished by Buyer, Seller agrees it will save Buyer and/or its agents or customers harmless from any liability, loss, damage, cost or expense which may be incurred on account of infringement of patent rights, copyrights, or other proprietary rights with respect to such supplies and that it will at its own expense defend any action, suit, or claim in which such infringement is alleged with respect to the sale or use of the supplies delivered hereunder.  Buyer shall notify Seller of any such suits against Buyer.

10. TITLE TO, USE OF, AND RESPONSIBILITY FOR PROPERTY.  All designs, drawings, specifications and any other information, materials or equipment furnished by Buyer or Government to Seller for use in the manufacture of supplies or provision of services hereunder shall, at all times, remain Buyer’s or the Government’s property, as the case may be, and Seller shall not use any such property in the production, manufacture, design or provision of any goods, materials, work, services, or other items or for production or manufacture of larger quantities than those specified herein, without first obtaining Buyer’s written consent thereto.  Buyer will furnish or purchase for Seller’s use only such items as are specified herein or by supplemental written agreement.  Seller shall be absolutely liable for the safekeeping and the preservation intact of all property in its possession, title to which is in Buyer or Government, and shall replace or repair without expense to Buyer any of such property lost, damaged or destroyed while in its possession.  Upon completion of the work, Seller shall deliver all such property and productions to Buyer.  Upon any termination of this Purchase Order, whether for the default of Seller or for the convenience of Buyer, or otherwise, Buyer, in addition to any other rights provided for herein or granted by law, may require Seller to transfer title to and/or deliver to Buyer, in the manner and to the extent directed by Buyer, (i) any completed supplies, and (ii) such information and contracts rights as Seller has specifically produced or specifically acquired for the performance of such part of this Purchase Order as has been terminated; and Seller shall, upon direction of Buyer, protect and preserve property in possession of Seller in which Buyer has an interest.

11. INDEMNIFICATION.  Seller shall indemnify and hold harmless Buyer, its officers and employees from any liability, loss, damage, cost or expense by reason of property damage or personal injury of whatsoever nature of kind of arising out of, as a result of, or in connection with any act or omission of Seller, or of its employees, agents, subcontractors or lower-tier subcontractors and lower-tier subcontractors shall maintain public liability and property damage insurance in reasonable limits covering the obligations set forth above, and shall maintain proper Workman’s Compensation insurance covering all employees performing this Purchase Order.

12. USE OF BUYER’S DATA.  Seller shall not use or disclose any data, designs or other information belonging to or furnished by or on behalf of Buyer, except in the performance of work for Buyer.  Upon Buyer’s request, such data, designs or other information and any copies thereof shall be returned to Buyer.  Notwithstanding any other provisions of this Purchase Order, to the extent the Government has received from Buyer the right to authorize such use by Seller, Seller may utilize Buyer’s data and information in the manufacture of articles for direct sale to the Government; provided, however, that Seller shall (i) give Buyer prior written notice of each such proposed use, (ii) prominently identify to the extent possible, each item being provided by Seller for direct sale to the Government, and (iii) make no claim against Buyer which arises out of use by Seller of such data and information.  Where Buyer’s data, designs or other information are furnished to Seller’s suppliers for procurement of supplies or services by Seller for use in the performance of Buyer’s purchase orders, Seller shall insert the substance of this provision in its subcontracts.  Seller acknowledges that any such data, designs or other information of Buyer are unique, and that Buyer may enforce its rights under this paragraph by specific performance.

13. ASSIGNMENT.  Neither this Purchase Order nor any duty or right under it shall be delegated or assigned by Seller without the prior written consent of Buyer, except that claims for monies due or to become due under this Purchase Order may be assigned to a bank, trust company, or other financing institution, including any Federal lending agency, by Seller without such consent.  Buyer shall be furnished with two signed copies of any assignment.  Payment to an assignee of any such claim shall be subject to set off or recoupment for any present or future claim which Buyer may have against Seller except to the extent that any such claims are expressly waived in writing by Buyer.  Buyer reserves the right to make direct settlements and/or adjustments in price with Seller under the terms of this order without notice to the assignee.

14. TERMINATION FOR CONVENIENCE OF THE BUYER.  Buyer, by written notice, may terminate this Purchase Order, in whole or in part, for the convenience of the Buyer or Government.  To the extent this Purchase Order is for supplies (not including services), and if so terminated, the Seller shall be compensated in accordance with the cost principles, Cost Accounting Standards (where applicable), other regulations and applicable laws pertaining to the Government Contract or, if none, the Defense Acquisition Regulations in effect on the data of the Purchase Order.  To the extent that this Purchase Order is for services and is so terminated, the Buyer shall be liable for payment in accordance with the payment provisions of this Purchase Order for services rendered prior to the effective date of termination.

15. DEFAULT.  (a)  Buyer may (i) by written Notice of Default to the Seller, terminate the whole or any part of this Purchase Order if the Seller commits any default, and (ii) thereafter procure or otherwise obtain supplies or services similar to those so terminated, and the Seller shall be liable to the Buyer for any excess costs for such similar supplies or services; provided that if any failure of delivery or performance by Seller is due to causes beyond its control and without its fault or negligence (other than acts or omissions of any subcontractors or lower-tier subcontractors), such Notice of Default shall be deemed to have been pursuant to the paragraph entitled “Termination for Convenience of the Buyer.”  The Seller shall continue to perform this Purchase Order to the extent not terminated hereunder; and (b) the rights and remedies of the Buyer provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this Purchase Order.

16. LABOR DISPUTES.  Whenever any actual or potential labor dispute delays or threatens to delay the timely performance of this Purchase Order, Seller shall immediately give notice thereof to Buyer.  Seller shall insert the substance of this provision in its subcontracts issued hereunder.

17. ADVERTISING OR PUBLICITY.  Seller shall not, without prior written consent of Buyer, publish the fact that Buyer has placed this Purchase Order with Seller, or release any information relative thereto, except as may be required in performance of this Purchase Order.

18. COMPLIANCE WITH LAWS.  Seller agrees to comply with all applicable local, state and Federal laws and executive orders and regulations issued pursuant thereto and agrees to indemnify Buyer against any liability, loss, cost, damage or expense by reason of Seller’s violation of this paragraph.

19. SUBCONTRACTS.  Seller shall not, without prior written consent of Buyer, subcontract for all or any portion of the supplies or services provided for herein.  Seller shall include in any such subcontract all terms and conditions of the Government Contract that must be, or are required to be, included in such subcontract.

20. WAIVER OF BREACH.  No waiver by the Buyer of any breach on the part of the Seller of any obligations herein contained shall constitute a waiver of any subsequent breach or of any breach of other obligations.

21. TAXES.  Except as may be otherwise provided in this Purchase Order, the prices herein include all Federal, State, and local taxes applicable to the supplies purchased herein.

22. GOVERNMENT PROCUREMENT REGULATION CLAUSES.  If this Purchase Order arises from a Government Contract, the Government Contract (or applicable portions of it) will be available for inspection at Buyer’s offices.  In that event, this Purchase Order includes, and incorporates by reference, all clauses and other contractual provisions which must be included in subcontracts either under the terms of the Government Contract or under applicable law, including those not physically incorporated in the Government Contract but either referenced or cited therein or included by operation of law.  Where necessary to make the context of these clauses applicable to this Purchase Order, in such clauses, the term “Contractor” shall mean “Seller” the term “Government,” shall mean “this Purchase Order” and the terms “Government,” “Contracting Officer,” and similar terms shall mean “Buyer” in addition to or in lieu of “Government,” “Contracting Officer,” etc.

23. RECORDS.  (a) The Seller agrees to maintain its books and records or such parts thereof as may be engaged in the performance of this order for any time period which might be required by law or by the Government, and also agrees that such books and records and its plant shall at all reasonable times be subject to inspection and audit by an authorized representative of the Government; and (b) Seller agrees that if it asserts any claim under this Purchase Order, Seller’s books and records and its plant, or such part thereof as may be engaged in the performance of this order, shall at all reasonable times be subject to inspection and audit by an authorized representative of Buyer.

24. DISPUTES.  Seller recognizes that it can have access to any Government contract procedure only with the consent and participation of Buyer.  Seller agrees that, to the extent any dispute with the Buyer is the result of any action or failure to act of the Government, it will be bound by the results of any Government claims or disputes procedures.  Buyer agrees that, in such event, it will enable Seller to proceed under such procedure.  Seller shall proceed diligently with the work under this Purchase Order, notwithstanding the cause of any dispute arising hereunder.

25. CONSEQUENTIAL DAMAGES.  Notwithstanding any other provision herein, Buyer shall under no circumstances be responsible for any consequential, indirect or special damages.

26. SEVERABILITY.  If any provision of this Purchase Order, or part thereof, shall be invalid or unenforceable, such provision or part shall be deemed severed, and the remainder hereof shall be given full force and effect.

27. GOVERNING LAW.  This Purchase Order shall be governed by the laws of the State of California.

28. TIME.  Time is of the essence in this Purchase Order.

SBAR, Inc. is an Equal Opportunity Employer, has no segregated facilities, and complies with the regulations set forth in Executive Order 11246; the Vietnam Era Veterans Readjustment Assistance act of 1974; and section 503 of the Rehabilitation Act of 1973.  All contractors and subcontractors of SBAR, Inc. in the acceptance of this Purchase Order are to comply fully with the above regulations.
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